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kgt MNote )

) (a), 23.321 (3) (a), 23.321 (4) (a) 1., 30.2065, 30.28
(2) (title), 30.28 (2) (a) (intro.), 30.28 (2) (a) 1., 30.28 (2) (a) 2., 30.28 (2) (a) 3.,
30.28 (2m) (c), 31.39 (2m) (c), 227.01 (13) (rt), 281.22 (1), 281.22 (2) (c), 281.22
(2) (d), 281.22 (4), 281.36 (1) (am), 281.36 (1) (bg), 281.36 (1) (c) and (cm), 281.36
(1) (cr), 281.36 (1m), 281.36 (2) (title), 281.36 (2) (b), 281.36 (7), 281.36 (8) (title),
281.36 (8) (a), 281.36 (8) (b), 281.36 (8) (bn) 2., 281.36 (8) (c), 281.36 (8) (d),
281.36 (8) (e), 281.36 (9) (am) to (c), 281.36 (10), 281.37 (title), 281.37 (1) (intro.),
281.37 (1) (a), 281.37 (1) (e), 281.37 (1) (f), 281.37 (2), 281.37 (3) (g), 281.37 (3)
(4. 281.37 (3m) and 281.37 (4); to renumber 30.28 (2) (b) 1., 30.28 (2) (b) 2.,
281.22 (2) (title), 281.22 (2m) (title) and 281.22 (2m) (a) 2.; to renumber and
amend 30.28 (1), 281.22 (title), 281.22 (2) (a), 281.22 (2) (b), 281.22 (2m) (a)
(intro.), 281.22 (2m) (a) 1., 281.22 (2m) (b), 281.22 (3), 281.36 (2) (a), 281.36 (3),
281.36 (8) (bn) 1., 281.37 (1) (b), 281.37 (1) (d), 281.37 (2m), 281.37 (3) (intro.),
281.37 (3) (a), 281.37 (3) (b), 281.37 (3) (c), 281.37 (3) (d), 281.37 (3) (e), 281.37
(3) (), 281.37 (3) (h), 281.37 (3) (i) and 281.37 (5); to amend 20.370 (4) (bi),
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23.321 (title), 30.025 (1b) (b), 30.2022 (4), 30.207 (7) (a), 30.28 (title), 30.28 (2m)
(a), 30.28 (2m) (am), 30.28 (2m) (b), 30.28 (2m) (d), 30.28 (2r) (a) (intro.), 30.28
(2r) (@) 1., 30.28 (2r) (b), 30.298 (3), 281.165 (4) (a) 1m., 281.36 (4) (intro.), 281.36
(4) (b), 281.36 (4) (e) 1., 281.36 (4) (e) 2., 281.36 (4) (e) 3., 281.36 (5) (intro.),
281.36 (5) (a), 281.36 (5) (b), 281.36 (6) (a) 1., 281.36 (9) (a) (intro.), 281.36 (9)
(a) 1.,281.36 (9) (a) 2., 281.36 (9) (a) 3., 281.98 (1) and 814.04 (intro.); to repeal
and recreate 281.36 (title); and to create 23.321 (1) (title), 23.321 (2) (title),
23.321 (2m) (title), 23.321 (3) (title), 23.321 (3m), 23.321 (4) (title), 23.321 (5)
(title), 23.321 (6) (title), 30.28 (1) (a), 30.28 (1) (b), 30.28 (1m), 227.01 (13) (ru),
281.17 (10) (c), 281.36 (1) (bj), 281.36 (1) (cp), 281.36 (3b) (title), 281.36 (3b) (a),
281.36 (3g) (title), 281.36 (3g) (a), 281.36 (3g) (c), 281.36 (3g) (d), 281.36 (3g) (e).
281.36 (3g) (f), 281.36 (3g) (g), 281.36 (3g) (h), 281.36 (3m), 281.36 (3r), 281.36
(9) (d) and (e), 281.36 (11) (a), 281.36 (12) and 281.36 (13) of the statutes:
relating to: permits for discharges into wetlands; wetland mitigation; wetland
mapping and delineation; fees for permits and other authorizations or
determinations by the Department of Natural Resources relating to structures,
deposits, and other activities in or near navigable waters; granting

rule-making authority; making an appropriation; and providing penalties.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a subsequent version

‘ of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SecTION 1. 20.370 (4) (bi) of the statutes is amended to read:
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SecTION 1

20.370 (4) (b)) Water regulation and zoning — fees. From the general fund, all
moneys received under ss. 23.32 (3), 23.321, 30.28, 31.39, and 28122 281.36 (11) for

activities relating to permits, contracts. authorizations, and other approvals issued

under s. 281.36 and chs. 30 and 31, for activities relating to water quality standards

under subch. I1 of\glfl. 281, and for wetland mapping under s. 23.32 and wetlands
services under s. 23.\‘321. - &\1 SERYT B-0

SEcTION 2. 23.321 (title) of the statutes is amended to read:

23.321 (title) Wetland map-review; identification; and confirmation.

SecTION 3. 23.321 (1) (title) of the statutes is created to read:

23.321 (1) (title) DEFINITION.

SECTION 4. 23.321 (2) (title) of the statutes is created to read:

23.321 (2) (title) TYPES OF SERVICES.

SECTION 5. 23.321 (2) (a) of the statutes is repealed.

SECTION 6. 23.321 (2m) (title) of the statutes is created to read:

23.321 (2m) (title) MEMORANDUM OF AGREEMENT.

SEcTION 7. 23.321 (3) (title) of the statutes is created to read:

23.321 (3) (title) FEES: GENERALLY.

SEcTION 8. 23.321 (3) (a) of the statutes is repealed.

SECTION 9. 23.321 (3m) of the statutes is created to read:

23.321 (3m) FEES: EXPEDITED SERVICE. The department may charge a
supplemental fee for a type of service under sub. (2) that is in addition to the fee
charged under sub. (3) if all of the following apply:

(a) The applicant requests in writing that the service be provided within a time
period that is shorter than the time limit specified under sub. (4) for that type of

service.

J
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SECTION 9
(b) The department verifies that it will be able to comply with the request.
SECTION 10. 23.321 (4) (title) of the statutes is created to read:
23.321 (4) (title) TIME LIMITS.
SECTION 11. 23.321 (4) (a) 1. of the statutes is repealed.
SEcTION 12. 23.321 (5) (title) of the statutes is created to read:

23.321 (5) (title) LENGTH OF VALIDITY.

SeEcTION 13. 23.321 (6) (title) of the statutes is created to read:

23.321 (6) (title) INCLUDED ON MAPS. W

SECTION 14. 30.025 (Ib) (b) of the statutes is amended to read:

activities in order to alleviate, to the extent practical under the circumstances, a

/

!

/
potential detrimental encroachment on the waters of the state

o

affects a wetland. as defined in s. 23.32 1T aid if the department determines that

mitigation is required in order to comply with the environmental protection |

E
i
requirements developed under sub. (3). the department of transportation m ﬁfv;

accomplish mitigation by any of the methods specified in s. 281.36 (3r) (a) 1. to SJ

——— e e
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SECTION 15
- ‘

“*NOTE: Please review all of s. 30.2022 to make sure the underscored language
chieves the desired intent. 4_,.,«‘—// \/

€ \NSEXLY K-\

SECTION 16. 30.2065 of the statutes is repealed.

SECTION 17. 30.207 (7) (a) of the statutes is amended to read:

30.207 (7) (a) At least 15 days before beginning the activity that is authorized
by a general permit under this section the person who wishes to conduct the activity
shall submit a notice to the department and shall pay the fee specified in s. 30.28 {2}
{b)-2 (1) (d). The notice shall describe the activity, state the name of the person that
will be conducting the activity and state the site where the activity will be conducted.
The notice shall also contain a statement signed by the person conducting the
activity that the person will act in conformance with the standards contained in the
general permit.

SECTION 18. 30.28 (title) of the statutes is amended to read:

30.28 (title) Fees for permits, other approvals, and determinations and
hearings. | Lo

SeEcTION 19. 30.28 (1) of the statutes is renumbered 30.28 (I)A@té') and

amended to read:g

- )
30.28 (1) ;\(rﬁm) The department shall charge a permit-or-approval fee for

30-21-t0-30-27 reviewing, investigating, and making decisions on determination

on whether to issue or grant permits, contracts. authorizations. or other approvals

under this subchapter. The permit-er-approval required fee shall accompany the
permit application--netice-orrequest-for-approval or other submitted documentation.

The depalftment shall set these feesWﬁ iy

**NOTE:  Broadening of the cross-reference is necessary to include a
cross—reference to the general permitting provisions under s. 30.206. However, there
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SECTION 19
may be sections in such. IT of ch. 30 that involve the issuance of “approvals” to W
not want s. 30.28 to apply. If that is the case, this will need redrafting. )]
H e

SEcTION 20. ,30.28 (1) (a)iof the statutes is created to read:
(J‘
30.28 (1) (a) For an individual permit issued under s. 30.208, the application
/
fee shall be $600.

SECTION 21.{ 30.28 (1) fb):()f the statutes is created to read:
30.28 (1) (b) For authorization to proceed under a general permit issued under
it

s. 30.206, the application fee shall be $300.

e v
SECTION 22. 30.28 (Im) of the statutes is created to read:
30.28 (1m) ADDITIONAL FEES. &1 add1 on to the fees required under sub. (1), the
department may, { ees for makmg any o C%Phe following determinations:
¥ An identification of an ordinary high-water mark.
& (Y A determination of navigability.
3. (& Any other determination that is necessary for reviewing, investigating, or
making a decision on applications for permits, contracts, authorizations, or other
approvals under this chapter. ¢ INSE 2T - /é

SECTION 23. 30.28 (2) (title) of the statutes is repealed.

SECTION 24. 30.28 (2) (a) (intro.) of the statutes is repealed.

SeEcTION 25. 30.28 (2) (a) 1. of the statutes is repealed.

SEcTION 26. 30.28 (2) (a) 2. of the statutes is repealed.

SecTION 27. 30.28 (2) (a) 3. of the statutes is repealed.

SECTION 28. 30.28 (2) (b) 1. of the statutes is renumbered 30.28 (1) (.
SECTION 29. 30.28 (2) (b) 2. of the statutes is renumbered 30.28 (15 (d).

SECTION 30. 30.28 (2m) (a) of the statutes is amended to read:

-
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SEcTION 30
1 30.28 (2m) (a) The department shall refund a permit-or-approval fee charged
2 under sub. (1) (a) if the applicant requests a refund before the department

3 determines that the application for-the-permit-or-approval is complete. Except as

4 provided in par. (am), the department may not refund a permit-or-approval fee after

5 the department determines that the application is complete unless required to do so

6 under a rule promulgated under s. 299.05.

««NOTE: Note that, as drafted the refund provision in s. 30.28 (2m) (a) does not
apply to any fees that may be set for determinations under s. 30.28 (1m) or to the
permlt fee under s. 30.28 (1) (b). Mﬁ"*m e
7 SEcTION 31. 30.28 (2m) (am) of the statutes is amended to read:
8 30.28 (2m) (am) The department shall refund 50% of the fee specified in sub.

9 {2}-b)1- (1) (c) if the department denies an application for a general permit under
10 s. 30.207 (3) (d) 1. or does not issue a general permit under s. 30.207 (6).

11 SECTION 32. 30.28 (2m) (b) of the statutes is amended to read:

12 30.28 (2m) (b) Ifme—&Pﬁheaﬂ{-&BﬁheS—fmﬂa—pemwpeqaes;s_agappm
13 subinits-a-netice-unders-30-207-(7) a person applies for a permit or otherwise seeks

14 authorization or gives notice for a project or activity after the project or activity is
15 begun or after it is completed, the department shall charge an amount equal to twice
16 the amount of the fee that it would have charged under this section.
17 SEcTION 33. 30.28 (2m) (c) of the statutes is repealed.
e g
18 SECTION 34. 30.28 (2m) (d) of the statutes is amended to read: “
19 30.28 (2m) (d) The department, by=see, may increase any fee Speeiﬁedén—sut;%
20 {2}(a) that is set by rulg under sub. (1) or (Im). The-department—by-rais-mmay %‘%
i \_/
21 increase a fee specified in sub. (-Z-Hb) Q:Mg);@,@'only if the increase is necessary to
22 meet the costs mcurred by the department in m né;leral permits or on notices |
e ')O '\ T ——— " \/
23 submitted under S. 3() 207J / L

b )




2011 - 2012 Legislature -8~ LRB-2803/P3
MGG:wijirs

SeEcTION 34

bl

***NOTE: The authority to increase fees does not apply to the fees statutorily set
under s. 30.28 (1m) (a) and (b).
*==*NOTE: The provision in s. 30.28 (2m) (d) applies to any fees that may@'
eterminations under s. 30.28 (1m). )z/""“‘“ [

1 SEcTION 35. 30.28 (2r) (a) (intro.) of the statutes is amended to read:
2 30.28 (2r) (a) (intro.) The department, by rule, may charge a supplemental fee
3 for a permit er,_contract, authorization, other approval, or determination that is in
4 addition to the fee charged under this section if all of the following apply:
5 SECTION 36. 30.28 (2r) (a) 1. of the statutes is amended to read:
6 30.28 (2r) (a) 1. The applicant requests in writing that the permit e, approval
7 authorization, or determination be issued or the contract be granted within a time
8 period that is shorter than the time limit under the rule promulgated under par. (b)
9 for that type of permit er, contract, authorization, approval, or determination.
10 SECTION 37. 30.28 (2r) (b) of the statutes is amended to read:
11 30.28 (2r) (b) If the department promulgates a rule under par. (a), the rule shall
12 contain a time limit for each type of permit er, contract, authorization. approval
13 classified-undersub—(2)-(a) for determining-whether the department will grant-the

14 permit-or-approval, or determination.

15 SECTION 38. 30.298 (3) of the statutes is amended to read:

16 30.298 (3) Any person who violates a general permit under s. 30.206 or-30.2065
17 shall forfeit not less than $10 nor more than $500 for the first offense and shall forfeit
i8 not less than $50 nor more than $500 upon conviction of the same offense a 2nd or
19 subsequent time.

20 SEcTION 39. ?;1.39 (2m) (c) of the statutes is repealed.

21 SECTION 40. 227.01 (13) (rt) of the statutes is repealed.

22 SECTION 41. 227.01 (13) (ru) of the statutes is created to read:
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@ 227.01 (13) (ru) Is ermit issued under s. 281.36 (3g).

2 SECTION 42. 281.165 (4) (a) 1m. of the statutes, as created by 2011 Wisconsin
3 Aé{\ 6, is amended to read: | |
4 | 281.165 (4) (a) 1m. The wetland area is -a nenfederal-wetland.as defined-in-s.
5 281.36-{1)-{e} not subject to federal jurisdiction under 33 USC 1344, and the activity
6 will affect less than 3 acres of that wetland area.
7 SECTION 43. 281.17 (10) (c) of the statutes is created to read: :
8 281.17 (10) (c) This subsection does not apply to discharges f dredgedior fill

ol

@) ‘into wetland thed axe %m%d o W+m tondsr 75' Q513 (ocee

**NOTE: The prohibitions found ins. 281.17 (10) (a) and (b) under current law are
found in s. 281.36 (3b) (b), as renumbered in this draft. Therefore, the language in s.
281.17 (10) (a) and ((b) must be treated so that the same prohibitions are not in two places
.n ch. 281 and subject to separate penalties.

10 SECTION 44. 281.22 (title) of the statutes is renumbered 281.36 (11) (title) and
11 amended to read:
12 281.36 (11) (title) ErEs APPLICATION FEES AND TIME LIMITS FOR-WATER - QUALITY
13 DEFERMINATIONS-FOR-WETLANDS,
14 SECTION 45. 281.22 (1) of the statutes is repealed. (e
15 SECTION 46. 281.22 (2) (title) of the statutes is renumbered 281.36 (11) fbp
16 (title).
()

17 SECTION 47. 281.22 (2) (a) of the statutes is renumbered 281.36 (11) bh1. and
18 amended to read:

(<)

19 & 281.36 (11) (br1. The department shall refund the an application fee charged
20 for ndividua etlanclo' ermit under par. (a) 1. if the applicant requests a refund
21 before the department determines that the application for-the-determination is

22 complete. The department may not refund a fee after the department determines

)
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IWMM O L"J”J.Lamd C})(/}'MLLG; SECTION 47

that the application is coxnplete unless required to do so under a rule promul d

under s. 299.05.
~*NOTE: As drafted, s. 2§1.36 (11) (b) 1. applies only to individual ermits.%
C >8\ ( pplies only permits J

U———

SECTION 48. 281.22 (2) (b) of Xhe statutes is renumbered 281.36 (11 CBX 2. and

amended to read: /c ) &
281.36 (11)@12. If the applicant appliesfor-a-permit-after-the-project submits
an application for authorization to pro r-%;_\.,mp- it after

the discharge is begun or after it is completed, the department shall charge an
amount equal to twice the amount of the fee that it would have charged under this
section. " AP PR oont s e ) o

SECTION 49. %81‘ .22 (2) (c) of the statutes is repealed.
K

SECTION 50.]281.22 (2) (d) of the statutes iw [:R\
*+*NOTE: Since the only wetland application fees are now set by statute, the draft \/
~epeals 5. 281.22 2) (d), OK7Me | 57 | C~—— UIVSERT

SECTION 51. 281.22 (2m) (title) of the statutes is renumbered 281.36 (11) 10 -1
(title). (d)
( d) SECTION 52. 281.22 (2m) (a) (intro.) of the statutes is renumbered 281.36 (11)
Agh 1. (intro.) and(arj]ended to read:
281.36 (11) k1. (intro.) The department, by rule, may charge a supplemental
fee for-a-determination-under-sub. (1) that is in addition to the a fee charged under

sub-—{1} this subsection if all of the following apply: ()
SECTION 53. 281.22 (2m) (a) 1. of the statutes is renumbered 281.36 (11) (o 1.
a. and amended tg read:
(a)
281.36 (11) &§p 1. a. The applicant requests in writing that the determination

decision on the application be issued within a time period that is shorter than the

time limit promulgated under par—{b} subd. 2. for the determination decision.
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SEcCTION 54

(d)
SECTION 54. 281.22 (2m) (a) 2. of the statutes is renumbered 281.36 (11) ¢ 1.

> ()
SECTION 55. 281.22 (2m) (b) of the statutes is renumbered 281.36 (11) 48 2. and

amended to read:

(8
281.36 (11) fig) 2. If the department premulgates-arule charges a fee under par-

(a} subd. 1., the rule shall contain fer a time limit for making determinations-under

sub-(}) decisions subject to the fee. (2)

SECTION 56. 281.22 (3) of the statutes is renumbered 281.36 (11) € and
amended to read:

(2)

281.36 (11) @) Exemnptions from fees. Subseetions-(1).-(2)-and-(2m) Paragraphs
amd (d}
(a). (b). eyvd !g](do not apply to any federal agency or state agency.

SECTION 57. 281.22 (4) of the statutes is repealed.

SECTION 58. 281.36 (title) of the statutes is repealed and recreated to read:

281.36 (title) Permits for discharges into wetlands; mitigation. V[
.

SECTION 59. 281.36 (1) (am) of the statutes is repealed.

SECTION 61. 281.36 (1) (bj) of the statutes is created to read:

281.36 (1) (bj) “"Mitigation” means the restoration, enhancement, or cre

of wetlands to compensate for adverse impacts to other wetlands. St
SECTIbN 62. 281.36 (1) (c) and (cm) of the statutes are repealed.
SECTION 63. 281.36 (1) (cp) of the statutes is created to read:

Zasona
281.36 (1) (cp) “Practicable” meansX i

and capable of being ingplemented after taking into consideration cost,
an e In of

technology, logistics, proximity to the drecalyye, Mxthe overall purpose of the
N

The) puoposed Q(O\éd Bek

h
INSERT L] -15 )
SECTION 60. 281.36 (1) (bg) of the statutes is repealed. —

cuad \ab&l i’})/\\

\

e
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SECTION 64

1 SecTION 64. 281.36 (1) {cr) of the statutes is repealed.

2 SECTION 65. 281.36 (1m) of the statutes is repealed.

3 SECTION 66. 281.36 (2) (title) of the statutes is repealed.

4 SECTION 67. 281.36 (2) (a) of the statutes is renumbered 281.36 (3b) (b) and

5 amended to read: a \# w
6 281.36 (3b) (b) No m discharge dredgedxor fill material into a

7 ﬂenfeéepal  wetland unless the discharge is authorized by a water—quality

@ ee;raﬁeaaen eneral or. 1nd1v1dw wetla@kermlt issued by the department under

9 this section or the dlscharge is exempt under sub. (4). No person may violate any

10 condition i r-quality-certification contained in a

(@ C general or individu%i;wetlané }{germit issued by the department under this section.

12 The department may not issue a

wetland/permit under this section unless it determines that the discharge authorized

14 pursuant to the/general or individt@ etland permit will comply with all applicable

15 water quality standards. i | hﬁ\ b

16 SECTION 68. 281.36 (2) (b) of the statutes is repealed.

17 SECTION 69. 281.36 (3) of the statutes is renumbered 281.36 (2m) and amended
18 to read:

19 281.36 (2m) DELINEATION PROCEDURES. For purposes of delineating the

20 boundary of a nenfederal wetland;-the department-and-the-person-who-is-applying

his_section, the procedures contained in the wetlands delineation manual
23 published by the U.S. army corps of engmeers shall be used. The edition of the
24 manual that shall be used shall be the (1987 edition of the manual and any document

25 that the U.S. army corps of engineers issues interpreting that manual, unless the
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, L 10N 69

[ . .

U.S. army Corps of ‘engineers pubhshes an edition of the manual after

N
January 9, 2001; and the department by—rtﬂe designates that edition as the one tg

be used under this subsect1on. H et S5army-corpsof engineersissues-a-guidance-
f\

~departmentis-requiredtouseuder-this subSection and At guitmce-doewment—

is-issuedaftet May 8, 2001, The department-shall notify the-appropriate-standing
i

SECTION 70. 281.36 (3b) (title) of the statutes is created to read:

281.36 (3b) (title) PERMIT REQUIRED.

SecTION 71. 281.36 (3b) (a) of the statutes is created to read:

281.36 (3b) (a) For purposes of this section, a W
permit issued by the department constitutes water quality certification as required
by 33 USC 1341 (a).

SeECTION 72. 281.36 (3g) (title) of the statutes is created to read:

281.36 (3g) (title)\

S WETLAND PERMITS.
y

SECTION 73. 281.36 (3g) (a) of the statutes is created to read:

281.36 _(3g) (a) Required permits. The department shall issue a@
wetland)}permit for each of the following types of discharges:

1. A discharge that is necessary for the treatment or disposal of hazardous
waste or toxic pollutants, if the discharge does not contain hazardous waste or toxic

pollutants and does not affect more than 2 acres of wetland
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SECTION 73

***NOTE: Does this achieve the desired intent? I have omitted discharges tha
contain hazardous wastes or toxic pollutants.

*+*NOTE: I changed the wording to make it more consistent with the language
found in other state envxronmental laws. Do you want to incorporate the definition of
“hazardous waste., 5. 289.01 (12) or the definition of “ togg_&ll_u@_t\found in

s. 283.01 ( ) +'g'm POYM\/
—Se
1 2. A discharge that is gemporary in nature, that is part of a construction pr@
2 § and that 1s)necessary for ccess wand(fz‘)dewatermg 1f the
3 discharge dpes not affect more than 2 acres of wetland.

M’Y)PU‘YCLF oY

4 3. A/(permanent discharge faCTPAT™6T autili W@&Wg\r

5 Aoy ot affect THore 10,800 square Teot-of-wetla
mem oond mwwmapwm amd &Cm

. ATeporary discCHarge thattspart of AUty Tifie project, if the dlscharg ) @

7 does not affect more than 2 acres of wetlang)L____\ Q
8 5. A discharge that involves the placement of a utility pole, bridge support,
9 amp surface, or retaining wallf if the discharge does not affect more than 10,00

10 @are feet of wetlarij/—,,/

GD A 8 A discharge that is part of a development for(- mermalf, residential, orS4

1ndustr1al purposejf;f the dlscharge does not affect more than 10,000 square feet of !

[ [P

13 wetlandb For purposes of this subd1v151on the development of a waste disposal sj
- LV\C[.(,LSJ’M } 4
is considered to be a development foroses INSERT ?“

15 7. A discharge that is part of a development for agricultural mun1c1pal or

16 "§ recreationa purposes [if the dlscharge does not affect more than 10,000 square feet ~v4\

17 of wetland. INSERT |4 l’]
18 SECTION 74. 281.36 (3g) (c) of the statutes is created to read:

19 281.36 (4) (3g) (c) Additional permits. The department m

20 wetlandEe\rmits, in addition to tffose required under pars. (a) and (b), to regulate \/

21 other discharges that affect wetlands located in this state. -\:‘\
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SEcCTION 75

-

(¢) S

<
SECTION 75. 281.36 (3g) ([dr) of the statutes is created to read:

(A
281.36 3g) & )Perjod of validity,; subsequent actions. Aermit‘

issued under this subsection is valif/i for a pe?iod of 5 years. Upon compliance with
the requirements under pars. (kg-)and .((a)the department may renew, modify, or
revoke a @ wetland Jpermit issued under this subsection, and until such
renewal, modification, or revocation, the general permit shall remain in effect.

SECTION 76. 281.36 (3g) ggg)of the statutes is created to read:

281.36 (3g) p}g}) Notice of intent to issue. The department shall circulate to
interested and potentially interested members of the public notices of its intention
to issue a(general( d permit under this subsection. Procedures for providing
public notices shall include all of the following:

1. A procedure for publishing a class 1 notice under ch. 985 or publishing a

notice on the department’s Internet Web site.

2. A procedure under which a copy of the notice is provided to any person or

read:

group upon request of the pers(on\SJr group. % q/ '}’k_o/

SECTION 77. 28]1.36 (3g) k&\of the statugs is created t
(é) informationale-
281.36 (Sg)éﬂ ubljg(bearjng. 1. The department shall provide an opportunity

for any interested state agency or federal agency or persor or group of persons to

Mformodeyal ,
request a public@earing with respect to the dgpartment’s intention t

wetlandf{permit under this subsection. Soch\ﬁ*equest for ak@hearing shall be

filed with the department within 30 days after the circulation of the public notice

(£
under par. M(and shall indicate the interest of the party filing the request and the
reasons why a«xﬂearing is warranted. on p I i A

2. The department shall hold a publicﬁwaring upon a request under subd. 1.

if the department determines that there is a significant public interest in holding
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1 such a hearing. Hearings held under this subsection are not contested cases under '
2 s. 227.01 (3).
3 3. Public notice of any hearing held under this subsection shall be circulated
@ in accordance with the requirements under par. W w)‘/
5 SECTION 78. 281.36 (3g) (’é})«\of the statutes is created to read:
( ES) 281.36 (3g) ((QBA uthorizations for discharges underermjts.
“7 1. A person wishing to proceed with a discharge that may be authorized under a

8

@ { general' wetlandjpermit shall apply to the department, with written notification of

9 the person’s wish to proceed, not less than 30 days before commencing the discharge
10 authorized by the general permit unless subd. 5. applies. The application shall
11 provide information describing the discharge in order to allow the department to

QZ) determine whether the discharge is authorized by the permit and
13 shall give the department consent to enter and inspect the site, subject to sub. (9).
14 The application shall include a detailed explanation of why the impact to the wetland
15 cannot be avoided and how the impact to the wetland will be minimized to the

Q proc¥i colole
greatest extent . The application shall be accompanied by the fee specified

in sub. (11) (a) 1. If the application is for authorization to proceed under a

wetlandgermit with a discharge that is part of a development for commercial,

residential, or industrial purposes, the application shall be accompanied by a

Q, ()
20 surcharge, as calculated under sub. m The department may make a req

21 for additional information one time during this 30-day period.
22 2. If, within 30 days after an application under subd. 1. is
23 department, the departmeng-dees not either request additional information or

-« (o)
24 inform the agplicant that §g ¥ '

) N @ idviduah ,
25 % in par‘[,(h)' . the discharge shall be considered to be authorized under the

wetland/permit will be required as provided
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SECTION 78
qurwr 63
wetland[permit and the applicant may proceed without further notice, hearing,
permit, or approval if the discharge is carried out in compliance with all of the
conditions of the general permit.
3. If the department requests additional information under subd. 1., the

'30-day period is tolled from the date the person applying for authorization to proceed

information. 7.3

4. As part o ) @ wetland!permit issued under par. (c), the

department may waive the requirement that a person wishing to proceed under the

)
2
3
4
5
6 receives the request until the date on which the department receives the additional
7
Q
9

10 general permit apply to the department as required under this paragraph so that the
11 person may proceed with the discharge without specific authorization from the
12 department. ( ') :
—
@ 5. Authorization to prpceed under a ermit is valighf 0
™
\

14 after the date on which the discharge is considered to be authorized. \

G**NOTE: Does subd. 5. aﬁhieve the desired inte@s—g'/ MG—' ‘,3

15 ( ! 3 SECTION 79. 281.36 (3g) ,Gh-)\gf the statutes is created to read:

16 281.36 (3g ermit in lieu ofyg ) wetlandfpepmit.  /
9,

For a proposed discharge for which an application has bee @ under par ﬁ—] (h)

the department may decide to require that a person who submitted the application

18
' 1% Iy for divid tland)permit if the department has inspected the site as
Js. apply @we andjpermit if the depar inspecte site

(W)
20 provided in par. fg) fand has determined that conditions specific to the site require
21 additional restrictions on the discharge in order to provide reasonable assurance
22 that no significant adverse impacts to the functional values of the wetland will occur.
***NoTE: I did not change “discharge” to “activity” in the above prom

only discharges are regulated under s. 281.36. —

o™
23 SECTION 80. 281.36 (3m) of the statutes is created to read:
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281.36 (3m) m PERMITS. (a) When permit required. Any

person wishing to proceed with a discharge into any wetland shall submit an

application fo permit under this subsection unless the

discharge has been authorized under a ermit as provided in sub.

(3g) or is exempt under sub. (4). Before submitting the application, the

holcl e e ’
6 @ department shall ,Ghscuss the details of” the proposed discharge and the

7 requirements for submitting the application and for delineating the wetland. An \/
M Oor
8 applicant may include in the application a request for a publi hearing. The

9 application shall be accompanied by the applicable fee spegified in sub. (11) (a) 1.

14 about the initial determination of completeness. If the department determines that
15 the application is complete, the department shall issue a notice of complete
16 application within the 30-day period.

17 2. If the department determines that the application is incomplete, the
18 department may make one request for additional information within the 30-day
19 period specified under subd. 1. The request shall state the reason for determining
20 the application to be incomplete and the specific items of information necessary to
21 make the application complete. Within 10 days after the receipt of the additional
22 information, the department shall make a determination as to whether the
23 application is complete and shall inform the applicant of that determination. An
24 applicant may supplement and resubmit an application that the department has

25 determined to be incomplete. There is no limit on the number of times that an
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applicant may resubmit an application that the department has determined to be
incomplete, but the department may not request items of information that are
outside the scope of the original request unless the applicant and the departme‘nt
both agree.

3. Any rules promulgated under s. 299.05 that apply to this subsection apply
only to applications for ermits that the department has
determined to be complete.

(c) Notice of complete application. Upon determination by the department that
an application submitted under par. (b) is complete, the department shall provide
notice of complete application by publishing a Class I notice under ch. 985 or by
publishing a notice on the department’s Internet Web site. Before providing this

Uinfeorm absvic L,

notice, the department shall determine whether there is a sig dJcant public interest
in holding a flearmg if the applicant has not rem te a

hearmg in the
application submitted under par. (a). If" e pubwltcﬁ'learmg will be held the notice of
complete application shall contain ‘a notice of pﬂb}ickhearing and the date of the
@hearing. The notice of complete application j’xall also state that there is a
30-day public comment period as provided in par. (d). The department shall provide
the notice within 15 days after making the determination that the application is
complete.

(d) Public comment. The department shall provide a period for public comment
after the department has provided a notice of complete application under par. (c)
during whiek, time any person may submit written comments with respect to the
application fo permit. The department shall retain all of the

written comments submitted during this period and shall consider all of the

comments in rendering a decision on the application. The period for public comment
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Shall uwrwwd the O : of / SECTION 80 V(‘
pradivcodde clbumodnino ] wndsr par. (Q@Tm, c)upaffhf“

1 stall end on the 30th day following the date on which the department prov1des the

2 notice of complete application.

3 (eNDecision. The department shall render a decision on the app}ncatlon within
4 30 days aftex_the date-the yerl Lfg{‘))ubhc comment under par. (d) ends unless a

%%
5 public f‘lean'ng is\qeld. Ifﬁle'armg is held, the department shall render the decision

6 within 30 days after the date the D he rm 1s Concluded

Analysis “Cc‘m
7 (f) 'Re,wﬁlv of practicable alternatzve{ apphcant shall include in an
8 application submitted or restpmitted under this subsection an analysis of the
9 practlcable alternatives that wi ﬁnnlmlze and avozcy the dverse
d,to(‘j/ﬂl AN
10 impacts gv) the functional values of\the wetland, and that will not result in any
p¥herh N -
11 K&gnlflcant adverse env1ronmental co sequences The alternati
12 consider the significant primary, sec ndary and cumulative impacts to tiy
13 functional value of the wetlafgs./) “\\ ) “‘;w":” ‘

QX

14 @ (@ g&opeof analysis. The depaﬁmen%hall limit its analysis of the practicable
15 ‘Qtal‘w\rn_a‘tives presented in the application under p;@ to those(that will have an

en Hwse —1 (&@ o
16 impact on the site of the discharge and{areas that are adjacent to the site if the p \/\, gﬂ\o/
, o
17 department determines that all of the following apply: . W
18 1. The proposed project @W)oh)(the discha;ge ill be a part)will result in a
19 demonstrable economic benefit to the public.
—_— w&
==NOTE: 1 left in the phrase “of which the discharge will be a part” because the™,
project needs to be linked to the discharge for whu:h the alternative analysis is being done.
e jX ng{' ot OF Wt 100U at U0 tloss: -
20 2 The wetland to be affected is rare/ y O imperilec& Feed 65 Wﬁ
PR
21 3. The wetland to be affected isighly disturbed and degradeg T
22 y\ (h) equzremen s for issuance. ysis of actlcable\\
23 4 alternatlves e department shall iss - wetland/ permlt 1f 1t ,f
e e f
d.u/ Wu, wkw W Wﬂnﬁ) /
I QIL»UP g DUG e op&hment
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1 mat the discharge will comply with all of the applicable water qum
2 standards. In determining whether the discharge complies with all of these water
3 quality standards, the department shall require mitigation under the program
4 established under sub. (3r) for wetland{permits it issues under this
5 subsection. ' ' Y J K
( ! < [N SenT o l-
6 SecTION 81. 281.36 (3r) of the statutes is created to read: 5
N ,
7 281.36 (3r) MITIGATION. (a) , The department shall establish a mitigation
@ program that applies only to the issuance ofermits and that
9 allows mitigation to be accomplished by any of the following methods:
(l 9 1. Purchasing credits from a mitigation banl{\ locesked m W %
- 3W6
11 2. Payment of a fee under an in lieu fee program established by the department /< Al-
[T —— -
12 \J:\o be used for creatmg or restormg wetlands, in amount equal to the ‘amount thar\‘e-

13 would be necessary to purchase the requlrga«;;nounts of credits from a mltm
LeYungg o\ vwn The some w
14 bank MY prgt o Al-14

i . o
"5 m ltlgatlon'glthm,one half mile of the site of the discharge.

N LN \ h C/&
16 (b) Under thekpro\graeaﬁ the types of mitigation specified in par. (a) 1. and 2.
- 5 f’_’ﬁ,\ql,,, 3 B

17 shall be the preferred types of mitigation.

) i, L
18 ccitigation bank in tm@jﬁhe department shallie
19 areas of the StFLE that eachimitigation bankcove A1rTaking these determinatiort
20 the department shall _give~pTiority to including wettasads that are in the same

21 watersheeofrwatersheds and shall consider the different levels of dem %
22 ' cross the state for the purchase of wetland credit h

— -

23 (d) Under theﬂ)rogram, the type of mitigation(&pecified in par. (a ) hall be
) P\, ceno Wit
24 ’QREBved by the U.?’. army corps of engin;:&j ; oL o ]ﬂ\ﬁ
Q

‘‘‘‘‘ NSEYG Q} 94’

-
e ’ e

g on b fae
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1 (e) The department shall establishjunder tha@r\o—g?a’r?li&i Q‘;ﬁn ratios that
2 are consistent with|fe o jmitigation and mitigMg\Epg@
3 (igiﬂtly by the department and the U.S. army corps of engineefm
4 ratio shall be at least 1.2 acres for each acre affected by the discharge.
5 SECTION 82. 281.36 (4) (intro.) of the statutes is amended to read:
6 281.36 (4) ExempTIONS. (intro.) Except as provided in sub. (5), the certification

7 permitting requirement under sub. {2} (3b) does not apply to any discharge that is

8 the result of any of the following activities:

9 SECTION 83. 281.36 (4) (b) of the statutes is amended to read:
10 281.36 (4) (b) Maintenance, emergency repair, or reconstruction of damaged
11 parts of structures that are in use in a aonfederal wetland.
12 SECTION 84. 281.36 (4) (e) 1. of the statutes is amended to read:
13 281.36 (4) (e) 1. That the flow and circulation patterns and chemical and
14 biological characteristics of the affected nenfederal wetland are not impaired.
15 SECTION 85. 281.36 (4) (e) 2. of the statutes is amended to read:
16 281.36 (4) (e) 2. That the reach of the affected nenfederal wetland is not
17 reduced.

18 SecTION 86. 281.36 (4) (e) 3. of the statutes is amended to read:

19 281.36 (4) (e) 3. That any adverse effect on the aquatic environment of the
20 affected nenfederal wetland is minimized to the degree required by the department.
21 SecTION 87. 281.36 (5) (intro.) of the statutes is amended to read:
22 281.36 (5) INAPPLICABILITY OF EXEMPTIONS. (intro.) Notwithstanding sub. (4),
23 a discharge that would be exempt under sub. (4) is subject to the eertification

24 permitting requirement under sub. {2} (3b) if the discharge is incidental to an activity
25 that has as its purpose bringing a nenfederal wetland, or part of a nenfederal
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wetland, into a use for which it was not previously subject and if the activity may do
any of the following:

SEcCTION 88. 281.36 (5) (a) of the statutes is amended to read:

281.36 (5) (a) Impair the flow or circulation of any neafederal wetland.

SECTION 89. 281.36 (5) (b) of the statutes is amended to read:

281.36 (5) (b) Reduce the reach of any nonfederal wetland.

SECTION 90. 281.36 (6) (a) 1. of the statutes is amended to read:

281.36 (6) (a) 1. Make the rules consistent with existing federal law or
interpretation.

SECTION 91. 281.36 (7) of the statutes is repealed.

SEcTION 92. 281.36 (8) (title) of the statutes is repealed.

SEcTION 93. 281.36 (8) (a) of the statutes is repealed.

SECTION 94. 281.36 (8) (b) of the statutes is repealed.

SECTION 95. 281.36 (8) (bn) 1. of the statutes is renumbered 281.36 (3g) (b) and
amended to read: U)'L'l’lc““d

281.36 (3g) (b) Additional required permits. The In addX(tothe ggeneral )

wetlanc'@ermits required under par. (a), the department shall issg%eneral water

1@; permits that are consistent with all-ef-the, and

correspond to, any general permits that are issued under 33 USC 1344 (e) that

i ; ; ? that
applied on \Oe;sn a

regulate discharges other than th regulated under the required peneral permits

issued under par. (a).

SECTION 96. 281.36 (8) (bn) 2. of the statutes is repealed.
SECTION 97. 281.36 (8) (c) of the statutes is repealed.

SecTION 98. 281.36 (8) (d) of the statutes is repealed.
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1 SECTION 99. 281.36 (8) (e) of the statutes is repealed.

2 SecTION 100. 281.36 (9) (a) (intro.) of the statutes is amended to read: 2
3 281.36 (9) (a) (intro.) For purposes of determining whether to iggggg{;x\

@iiwetla@ R_E)ermit, whether authorization to proceed as authorized under a

generalywetland}permit is appropriate, or whether an exemption under sub. (4) is
- _ N e

6 appropriate, and for purposes of enforcing this section, any employee or other

7 representative of the department, upon presenting his or her credentials, may do any
8 of the following:
9 SecTION 101. 281.36 (9) (a) 1. of the statutes is amended to read:

10 281.36 (9) (@) 1. Enter and inspect any property oﬁ which is located a-nenfederal

11 wetland; or part of a-nenfederal wetland, for which an application for-a-water-quality
12 certification has been submitted to-the department under sub. (3g) or (3m).

13 SEcTION 102. 281.36 (9) (a) 2. of the statutes is amended to read:
14 281.36 (9) (a) 2. Enter and inspect any property on which is located a-nenfederal
15 wetland to investigate a discharge of dredged-erfill material that the department has
16 reason to believe is in violation of this section.
17 SECTION 103. 281.36 (9) (a) 3. of the statutes is amended to read:

18 281.36 (9) (a) 3. Gainoa

0 and in
 plain + e\ p B
@ reguires a holder of' rcertification-tAARR).

20 a_person acting under the authority of a [genera wetland,\ermit is required by the
21 department to keep.

22 SecTION 104. 281.36 (9) (am) to (c) of the statutes are repealed.
23 SECTION 105. 281.36 (9) (d) and (e) of the statutes are created to read:
24 281.36 (9) (d) The department shall provide reasonable advance notice to the

25 property owner before entering and inspecting property as authorized under par (a).
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1 (e) If the ownFr of the property refuses to give consent for the entry and
2 inspection, the department may do any of the following:
i
3 1. Apply for, obtain, and execute a special insgection warrant under s. 66.0119.
N
4 2. Deny an aggiication for mAindividual permit or deny authorization to
‘ wtitancl
5 proceed under a,general permit.

3
«+*NOTE: | have made some substantive changes in s. 281.36 (9) since the /P1
version. Please review. '

6 SECTION 106. 281.36 (10) of the statutes is repealed.

7 SECTION 107. 281.36 (11) {a) of the statutes is created to read:

8 281.36 (11) (fa)] Fees required. @L"I" he department shall charge a fee for
9 reviewing, investigating, and making decisions on applications to proceed under

10 ermits under sub. (3g) and on applications forfindividual @
permits under sub. (3m). For an authorization to proceed under a[g;m

permit, the application fee shall be $500. Forym nd1v1d:1;@ per the

gpplication fee shall be $800. , |2 4. 5 ar
T, CRG 25124 | L 07

14 he department shall set a surcharge fee to be charged for each application
@ to proceed under aermit that is issued under sub. (3g) (a) 6. The
16 surcharge fee shall be set on an annual basis by the department and may not exceed

O percent of the market price, as determined by the department, for the

urc ase of onz'mmﬁrom a m1t1gat1on bank. I
/ SECTION 108. 281.36 (12) of the statutes is created to rea?r&_\
r s

281.36 (12) NUISANCES: ABATEMENT. Every violation of this section is declared &-‘

to be a public nuisance and may be prohibited by injunction and may be abated byJ

s .‘;N‘w‘ V /
a legal action brought by any person. } — ING AH - A

SECTION 109. 281.36 (h3) ‘ftile sta@tes is created to read:

QQ?/ 26 () SMRCHA%{—: »/”E.ES (A
e
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®@704)

281.36 (I¥) PENALTIES. (a) Except as provided in par. (b), any person who
violates any provision of this section shall forfeit not less than $100 nor more than
$10,000 for the first offense and shall forfeit not less than $500 nor more than
$10.,000 upon being found in violation of the same offense a 2nd or subsequent time.

(b) Any person who violates a ermit issued under sub. (3g)
shall forfeit not less than $10 nor more than $500 for the first offense and shall forfeit

not less than $50 nor more than $500 upon being found in violation of the same

o l
ﬁﬁ wetland Jpermit issued

under sub. (3g) is a violation of the statute under which the permit was issued.

offense a 2nd or subsequent time.

(c) A violation of any condition contained in a

(d) In addition to the forfeitures specified under pars. (a) and (b), a court may
order a defendant to abate any nuisance, restore a natural resource, or take, or
refrain from taking, any other action as necessary to eliminate or minimize any
environmental damage caused by the defendant.

SECTION 110. 281.37 (title) of the statutes is repealéd.

SEcTION 111. 281.37 (1) (intro.) of the statutes is repealed.

SECTION 112. 281.37 (1) (a) of the statutes is repealed.

SECTION 113. 281.37 (1) (b) of the statutes is renumbered 281.36 (1) (bn) and

amended to read:

281.36 (1) (bn) “Mitigation project” means the-restorationenhancement-or

mitigation of the type specified in sub. (3r) (a) 3.

SECTION 114. 281.37 (1) (d) of the statutes is renumbered 281.36 (1) (bL) and

amended to read:
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281.36 (1) (bL) “Wetlands-mitigation Mitigation bank” means a system of

accounting for wetland loss and compensation that includes one or more sites where
wetlands are restored, enhanced or created to provide transferable credits to be
subsequently applied purchased to compensate for adverse impacts to other
wetlands.

SECTION 115. 281.37 (1) (e) of the statutes is repealed. Q ..
=++*NOTE: This definition is duplicative of the definition found in s. 281.36 (1)
and is therefore being repealed instead of being renumbered to s. 281.36.

SECTION 116. 281.37 (1) (f) of the statutes is repealed.

(@)

SeEcCTION 117. 281.37 (2) of the statutes is repealed.

SEcTION 118. 281.37 (2m) of the statutes is renumber -

oo+ c\e\gkg extra Spaces

281.36 (8m) (a) 1., as renumbered, is amended to read:

281.36 (8m) (a) 1. A person who is the holder of
or-other-approval that authorizes a mitigation project shall grant a conservation
easement under s. 700.40 to the department to ensure that a wetland that is being
restored, enhanced, or created will not be destroyed or substantially degraded by any

subsequent proprietor of or holder of interest in the property on which the wetland

is located. The department shall revoke thpermlt or-gther

approval if the holder of the individual permit er-other-approval fails to take these

measures.

SECTION 119. 281.37 (3) (intro.) of the statutes is renumbered 281.36 (3t)
Cs!
\TIGBTION.

intro.) and amended to read;
( ) f—i o
281.36 (3t) RULES{Zintro.) The department shall promulgate rules to establish

a process for-censi
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119

department-on-the-date-on-which-the rules-take-effect the mitigation program under

sub. (3r). The rules shall address all of the following:

SeCTION 120. 281.37 (3) (a) of the statutes is renumbered 281.36 (3t) (a) and

amended to read:

281.36 (3t) (a) Requirements for the aveidance-and minimization-of-adverse
mm%%mwmmm&m%w analysis of

practicable alternatives that is included in an application for( :ﬁl.@ wetland
AUV A S

permit under sub.(3m) (f).

SecTioN 121. 281.37 (3) (b) of the statutes is renumbered 281.36 (3t) (b) and

amended to read;

281.36 (3t) (b) The conditions under which credits in-a-wetlands-mitigation
bank may be used-for-wetland-compensatory-mitigation purchased from a mitigation

bank to comply with the mitigation program under sub. (3r).

SECTION 122. 281.37 (3) (c) of the statutes is renumbered 281.36 (3t) (c)

amended to read:

and

281.36 (3t) (c) Enforcement of -a-requirement to-implement-a-mitigation project

requirements under the mitigation program under sub. (3r).

SECTION 123. 281.37 (3) (d) of the statutes is renumbered 281.36 (3t) (d)

amended to read:

and

281.36 (3t) (d) Baseline studies of the-wetland wetlands that will be affected

by the permitted-aetivity discharges and of the sites for mitigation prejeet-site

SECTION 124. 281.37 (3) (e} of the statutes is renumbered 281.36 (3t) (e)

amended to read:

rojects. —_— S e

-
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+*NOTE: In reviewing s. 281.36 (3t) (d) and (e}, note that * mitigatier t” is
defined to be only mitigation that is not an in liey fee or a purchase of mitigation credits: 4-\.1

SECTION 125. 281.37 (3) (f) of the statutes is renumbered 281.36 (3t) (f), and " 5’/5‘
: f

281.36 (3t) (f) (intro.), as renumbered, is amended to read: _:ﬁ,q}

281.36 (3t) (f) (intro.) The-comparability of a-wetland Standards for comparing

wetlands that will be restored, enhanced, or created to the-wetland wetlands that

will be adversely affected by the-permitted-activity discharges, including all of the

following:

SECTION 126. 281.37 (3) (g) of the statutes is repealed.

«*NOTE: | repealed this provision because it conflicts with s. 281.36 (3r) (d), which
is created in thlS draft. f---w

e

SecTION 127. 281.37 (3) (h) of the statutes 1smnumbe¥eé—%8}s~36~—(?ftﬂh)ﬁng
V‘d Yot &'\WY\ bOM\C& Sites 2

amended to read:

monitoring of -a- mitigation preject projectd.

SEcTION 128. 281.37 (3) (i) of the statutes is renumbered 281.36 (3t) (i) and
amended to read:

281.36 (3t) (i) Remedial actions to be taken by the-applicant-if a- holders of

m;- ermits for mitigation prejeetis projects that are not successful

and actions to be taken by -a-wetlands mitigation bank-if-a- banks for mitigation

project-on-which-mitigation-credits-are based-is performed by the mitigation banks

that are not successful.
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SECTION 129

SECTION 129. 281.37 (3) (j) of the statutes is repealed.

SECTION 130. 281.37 (3m) of the statutes is repealed.

SECTION 131. 281.37 (4) of the statutes is repealed.

SECTION 132. 281.37 (5) of the statutes is renumbered 281.36 (14) and amended
to read:

281.36 (14) REPORT TO LEGISLATURE. No later than January 31, 2003, and no
later than January 31 of each subsequent odd-numbered year, the department shall
submit to the legislature under s. 13.172 (2) a report that provides an analysis of the
impact of the implementation of this-seetion mitigation on wetland resources and on
the issuance of permits or other approvals under ss. 59.692, 61.351, 62.231, 87.30,
281.11 to 281.47 or 281.49 to 281.85 or ch. 30, 31, 283, 289, 291, 292, 293, 295, or 299.

SecTION 133. 281.98 (1) of the statutes is amended to read:

281.98 (1) Except as provided in ss. 281.344 (14) (a), 281.36. 281.346 (14) (a),
281.47 (1) (d), 281.75 (19), and 281.99 (2), any person who violates this chapter or any
rule promulgated or any plan approval, license, special order, or water quality
certification issued under this chapter shall forfeit not less than $10 nor more than
$5,000 for each violation. Each day of continued violation is a separate offense.
While an order is suspended, stayed, or enjoined, this penalty does not accrue.

SECTION 134. 814.04 (intro.) of the statutes is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 281-36-(2)-{b)
+5 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4), 895.044, 895.443 (3),
895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51
(2) (b), and 995.10 (3), when allowed costs shall be as follows:

SEcTION 135. Nonstatutory provisions.
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SECTION 135

(1) POSITION AUTHORIZATIONS. The authorized FTE positions for the department
of natural resources are increased by 2.0 PR positions to be funded from the
appropriation under section 20.370 (4) (bi) of the statutes, to implement the
mitigation program under section 281.36 (3r) of the statutes as created in this act.

(2) PROJECT POSITION CHANGES.

(a) The authorized FTE positions for the department of natural resources are
decreased by 3.0 PR project positions funded from the appropriation under section
20.370 (4) (bi) of the statutes, for the purpose for which the appropriation is made.

(b) The authorized FTE positions for the department of natural resources are
increased by 3.0 PR positions to be funded from the appropriation under section
20.370 (4) (bi) of the statutes, for the purpose of providing wetland identification and
confirmation services under section 23.321 of the statutes, as affected by this act.

SECTION 136. Effective date.

(1) This act takes effect on the first day of the 4th month beginning after

publication.

(END)

INS ERT 3k 12
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1
2 SECTIONQ‘;ZO.370 (4) (bm) of the statutes is created to read:
3 20.370 (4) (bm) Wetland restoratign — fees. From the general fund, from the‘
@ moneys received under 0{9,/0581.36 (12) and under the in lieu fee program under s.
5 281.36{3x); for 'yities authorized under that program.
6 Insert 15 |
7 SECTION,%L 30.03 (4) (a) of the statutes is amended to read:
8
9

30.03 (4) (a) If the department learns of a possible violation of 5. 281.36 or of

the statutes relating to navigable waters or a possible infringement of the public

10 rights relating to navigable waters, and the department determines that the public
11 interest may not be adequately served by imposition of a penalty or forfeiture, the
12 department may proceed as provided in this paragraph, either in lieu of or in addition
13 to any other relief provided by law. The department may order a hearing under ch.
14 227 concerning the possible violation or infringement, and'may request the hearing
15 examiner to issue an order directing the responsible parties to perform or refrain
16 from performing acts in order to comply with s. 281.36 or to fully protect the interests
17 of the public in the navigable waters. If any person fails or neglects to obey an order,
18 the department may request the attorney general to institute proceedings for the
19 enforcement of the department’s order in the name of the state. The proceedings
20 shall be brought in the manner and with the effect of proceedings under s. 111.07 (7).

History: 1979 c. 32592 (8); 1979 c. 257; 1981 ¢. 390; 1983 a. 524; 1987 a. 374; 2007 . 204, o )
*+*NOTE: Idid not amend s. 30.03 (2) to include violations of 5. 281.36 since they

would be violations under ch. 281, which are covered by the provisions in s. 299.95. If you
want to amend s. 30.03 (2) to include violations of s. 281.36, s. 281.36 must be excluded
from s. 299.95.

21 Insert 5-1
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1 SECTION:&Q 30.2022 (2) of the statutes is amended to read:
2 30.2022 (2) The exemption under sub. (1) does not apply unless the activity is
3 accomplished in accordance with interdepartmental liaison procedures established
4 by the department and the department of transportation for the purpose of
5 minimizing the adverse environmental impact, if any, of the activity. If the activity
6 affects a wetland, as defined in s. 23.32 ( 1{. and if the department determines that
7 mitigation is required, the department of transportation shall conduct the
8 mitigation either by complying with the interdepartmental liaison procedures and
9 any applicable interagency agreement on mitigation banks that is approved by the
10 department of natural resources or by using any of the methods specified in s.281.36

11 (3r) (a) 1. to 8.

History: 2003 a. 118 ss. 48 t0 53, 129; 2005 a. 347,

12 _ Insert 5-22

13 The department shall set each type of fee in the amount that is necessarv to
14 meet the costs incurred by the department except as follows:

15 Insert 6-14

16 (b) The department shall set each fee authorized under this subsecfion in the
17 amount that is necessary to meet the costs incurred by the department.

18 Insert 7-23

19 SECTION,&;/BOQS (2m) (d) of the statutes is amended to read:

20 30.28 (2m) (d) The department;byrule; may increase any fee specified in sub.

21

22 only if the increase is necessary to meet the costs incurred by the department in
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ivities for ich th i r

History: 1977 ¢. 29: 1979 ¢. 221; 1981 c. 226, 346: 1987 a. 374; 1995 a. 27, 227; 1997 a. 27, 174; 2003 a. 118.

Insert 10-11
4 SECTION% 281.22 (2) (d) of the statutes is renumbered 281.36 (11) (¢) 3. and
5 amended to read:
6 281.36 (11) (¢) 3. The department;by-rule;may increase the fee specified in sub.
7 (1) only if the increase is necessary to meet the costs of the department in performing

8 the activities for which the fee is charged.

History: 1995 a. 27: 1995 a. 227 5. 398; Stats. 1995 5. 281.22; 1997 a. 27; 2001 a. 6.

9 Insert 11-15 | /Z%l.z A
10 SECTION 1) (bd) of the statutes is created to read:

28l.36 (1) (bd) “Fill material” has the meaning given in 33 CFR 323.2 (e), as the

12 meaning exists on the effective date of this paragraph .... [LRB inserts date].
13 Insert 14-14
14 5. A discharge that is part of a development for commercial purposes, if the
15 discharge does not affect more than 10,000 square feet of wetland.
16 6. A discharge that is part of a development for residential purposes, if the
17 discharge does not affect more than 10,000 square feet of wetland.
18 Insert 14-17
@ 8 % A discharge that is part of a development for municipal purposes, if the
20 discharge does not affect more than 10,000 square feet of wetland.

@ Cl % A discharge that is part of a development for recreational purposes, if the
22 discharge does not affect more than 10,000 square feet of wetland.

@ 10. B A discharge that is necessary for the construction, reconstruction, or

24 maintenance of a bridge or culvert that is part of a transportation project that is
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being carried out under the direction and supervision of a city, village, town, or
county. £ clieN u
Insert 14-21 & CR% 281.36 (5ﬁ> (J>
23 ) (d) Standards for wetland types. In issuing general permits under this
Ojl)(isection, the department shall establish different requirements, conditions, and
exceptions for discharges into different types of wetlands. A general permit may not
authorize a discharge into ()}z; type of wetland that is classified as being rare or

imperiled under the natural heritage inventory prepared by the department under

cooo@cncn»p-wwr—a

s. 23.27 (3).
10 Insert 16-12
11 The application shall identify any other proposed discharges into wetlands that
12 are related to the discharge that is the subject of the application.
13 Insert 21-5
14 (h) Factors used in review. In its review under par. (gf{ the department shall
15 consider all of the following factors in assessing possible impacts to the functional
16 value of the wetland involved:
17 1. The direct impact of the proposed discharge.
18 2. The cumulative impact that may occur to the wetland’s functional values
19 based on the proposed discharge and on any past impacts to those functional values.
20 3. The potential secondary impact of the proposed discharge.
21 4. The net positive or negative environmental impact of the proposed discharge.

*+*NOTE: I used the term “discharge” throughout par. (h). Ifgthe term “activity” +
is wanted, please call me to discuss this.

() Finding by the department. After its review under par. (gﬁe department

Shall ) /
\9\395&1 decide which of the practicable alternativ?\ proposed under par. (f) or by the
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department is the least environmentally damaging. Based on the decision, the
department shall make a determination that the discharge will comply with all
applicable water quality standards, and shall issue a wetland individual permit, if
the department finds that, upon implementation of that alternative, all of the
following will occux(j%ﬂ

1. All practicable measures will be taken to minimize the adverse impacts to
the functional values of any wetland.

2. The discharge will not result in a significant adverse impact to the functional
values of any wetland or to water quality in general.

3. The discharge will not result in other significant adverse environmental

consequences.

*+NOTE: Paragraphs (h) and (i) were challenging to draft. First of all, the
“practicable analysis” is submitted but in all of the drafting instructionsitisunclear what
happens to it after submission. I, therefore, require DNR to review it and then decide L
which practicable alternative is gleast environmentally damaging. Also, it is not clear
what the alternative is an alternative to. Is an alternative an activity that is something
else than a discharge? If &%)", then no permit is required since s. 281.36 is limited to ¥
discharges. Is a practicable alternative limited togan alternate type of discharge (small

o sizg,diﬁ'erent place)? The language, as currently drafted, does not present this concept
clearly.

»+**NOTE: Note in pars. (), (g), (h), and (i) the references to wetlands sometimes is
limited to just the wetland for which the individual permit is sought and other times
refers to any wetland that may be affected. Please review carefully.

=«NOTE: I assumed DNR would be required to issue the individual permit.
Therefore I used the phrase “shall issue” instead of “may issue.” OK?

() Conditions on permit; length. As a condition of the individual permit, the
department shall require that the applicant implement the practicable alternative
decided to be the least environmentally damaging under par. (i) and shall require
that applicant ?articipate in some type of mitigation under the mitigation program
under sub. (3r). The permit shall specify the period of validity for the permit. The

department may extend the period of validity.
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1 Insert 21-12
2 for the purposes of restoring, enhancing, creating, or preserving wetlands or
3 other important water resourc%?eatures in an amount not less than the amount that
4 Insert 21-14
****NOTE: Currently “mitigation” is limited to Ze@pafingLer® mi'u_, g.-tre ..._
wetlands. Note that the concept of “prgéerving”is included under the in lieu fee program.
: OK? . : h
: lestring, enhancing, or creating
5 Insert 21-22
A o
@ (¢) The department shall establis}k system of service areas for the mitigation
7 banks under the program that is geographically based on the locations of the major
8 watersheds in the state. The system shall be consistent with federal regulations.
9 Insert 21-24 R
\n+0
10 @ Under the in lieu fee program, the department may enterl'\ agreements with
11 other entities for the purposes specified in par. (a) 2.‘/
12 Insert 253 |7
13 SECTION‘%281.36 (11) (b) of the statutes is created to read:
14 281.36 (11) (b) Additional fee. The department may set and charge a fee in the
15 amount necessary to meet the costs incurred by the department in reviewing
16 mitigation projects that are conducted by mitigation banks.
17 Insert 25-22
18 SECTION %f 281.36 (13) of the statut(es)is created to read:
a
1@ 281.36 (13) PARTIES TO A VIOLATIONRVhOGVE:I‘ is concerned in the commission of
20 a violation of this section for which a forfeiture is imposed is a principal and may be
21 charged and found in violation although he or she did not directly commit the
22 violation and although the person who directly committed it has not been found in

@ violation giplptetes
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( b} @ﬁ person is concerned in the commission of the violation if the person does
any of the following:
I @%irectly commits the violation.
7. @’}uds and abets the commission of the violation.

3. Is a party to a conspiracy with another to commit the violation or advises,
hires, counsels/\or otherwise procures any person to commit it.
)
Insert 29-3

SECTION %, 281.37 (3) (e) of the statutes is renumbered 281.36 (3t) (e) and

amended to read: @\L Kjim

281.36 (3t) (e) Plan and prejeet design requirements for a mitigation prejeet;

Wb&eﬁslmJl%ﬂ&de%—t—he—mlaﬂe&e&hepmjeebdes}gH rojects and banks. which shall

include requirements for relating the design of a mitigation project or a mitigation

bank to the hydrology of the watershed in which a mitigation project or mitigation
bank is located.

History: 1999 a. 147: 2001 a. 6 ss. I to S; Stats. 2001 s. 281.37; 2001 a. 38.

15

*+**NOTE: The syntax of the above provision in current law seemed very awkward
to me. I have changed the wording to make the provision clearer.

Insert 31-12

9
: **+*NOTE: Please review the above 3 provision relating to positions and let me know
if any changes are needed in light of the treatmen? of s. 20.370 (4) (bi) and (bm) in this
draft,
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s
1. This redraft contain all of the changes req
changes in the procedure for 1ssu1ng i
provisionsg and The chanpe, 5\ :
substitute amendment to SB 24.

2. In making changes in ss. 30.28, 62)§1.22A and 281.36 (11), I eliminated the
requirement that fees be set by rule except for the fees for expedited service under s.
30.28 (2r), 2009 stats., and 281.22 (2m), 2009 stats. Also, whenever a fee is not set by
rule, I included a requlrement that the fee be set as necessary to meet DNR’s costs.

ested as of November 15(H except for the
dividual permits,}initial applicability
Section 30.2065 is being treated in the

3. I'used the concept of “informational hearing” throughout s. 281.36. OK?

Mary Gibson-Glass
Senior Legislative Attorney
Phone: (608) 267-3215




